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 1.  TIME:  9:00   CASE#: MSC17-01417 
CASE NAME: DI LORETO VS. CHASE 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SPECIALIZED LOAN SERVICING LLC, et al. 
* TENTATIVE RULING: * 
 
The hearing is continued to December 29, 2021, at 9:00 a.m., in Department 21.  The Court will 
issue a substantive tentative ruling on December 28. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00931 
CASE NAME: VILLALOBOS VS. RAYMUNDO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MELISSA RAYMUNDO 
* TENTATIVE RULING: * 
 
 Defendant Raymundo’s motion for summary judgment or, in the alternative, summary 

adjudication is denied.  Triable issues exist whether there was an agreement between the 

parties, whether Raymundo waived or is estopped to rely on the requirement in the Option 

Agreement that plaintiff give written notice of exercise of the option on or before March 1, 2017, 

and whether the agreements are sufficiently certain to be enforced.  (Disputed Material Fact 

Nos. 13, 19, 21, 28, 29, 30, 31, 32; Plaintiff’s Request for Judicial Notice filed 9/29/21; Def’s 

Ex. B, Rios Depo. at 47:22-25; 48:20-21; 128:7-25; 131:24-132:2; 133:6-20; 140:20-22.)   

General background 
 
 The Third Amended Complaint (“TAC”) of plaintiff, Jose Villalobos, alleges five causes of 
action concerning an alleged agreement for him to rent real property from defendant Melissa 
Raymundo with an option to purchase the Property after seven years: (1) Quiet Title; (2) Breach 
of Contract; (3) Fraud and Deceit; (4) Specific Performance; and (5) Negligence (against the 
realtor only). 
 
 The owner and alleged seller of the property, defendant Raymundo, now moves for 
summary judgment as to the entire action, or, in the alternative, for summary adjudication as to 
the First, Second, and Fourth Causes of Action.  She asserts three grounds:  (1) no one has 
produced a fully executed copy of any of the applicable agreements and the parties disagree as 
to the materials terms; therefore, plaintiff cannot prove the parties had a contract; (2) even if 
there is an enforceable Option Agreement, the option expired by its own terms without being 
exercised; and (3) even if the parties entered into an agreement for the sale of the Property, its 
terms are too uncertain to be enforced. 
 
 The court addresses the first ground summarily.  There is a triable issue whether the 
agreements were ever signed.  While defendant Raymundo denies signing any of the three key 
agreements – the Lease, the Purchase Agreement, or the Option Agreement – the realtor 
involved in the transaction, defendant Rios, testified repeatedly that both parties signed the 
agreements.  (Cf. Def’s Ex. A, Raymundo Decl., ¶ 6-8 with Def’s Ex. B, Rios Depo., at pp. 
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47:22-25; 48:20-21; 51:2-5;128:7-25; 133:6-20; 140:20-22.)  This triable issue of material fact 
requires denial of Raymundo’s motion for summary judgment.  (S. Cal. Edison Co. v. 
Harnischfeger Corp. (1981) 120 Cal.App.3d 842, 851-852 (single triable issue compels denial of 
motion for summary judgment).)  A contract that has been lost or inadvertently destroyed can be 
proved by oral testimony.  (See Jones v. Clark (1941) 19 Cal.2d 156, 160; see Evid. C. § 1523 
(b).)   
 
 The other two points, which must be decided to rule on the motion for summary 
adjudication, require a more detailed discussion of the facts.   
 

Factual Background 
 

In 2008, defendant Melissa Raymundo, purchased the property located at 2415 Wendell 
Street, in Richmond, California (the “Property”).   

 
In 2010, plaintiff, Jose Villalobos, was interested in purchasing a home.   Villalobos 

eventually met with defendant Adolfo Rios, Jr. a licensed real estate broker, to discuss this 
possibility.  Unbeknownst to Villalobos, Raymundo and Rios’ employer, Diversity Funding, 
had become partners in owning the Property before then.  (Undisputed Material Fact (“UMF”) 
Nos. 1-4; Pltf’s Evid., p.2, Partnership Agreement between Raymundo and Diversity Funding).   

    
 Rios began working with Villalobos on a lease with an option to purchase the Property.  
There was an Option Agreement for the Parties and a Lease.  Rios testified that he also drafted 
a Purchase Agreement.  Rios believes the original drafts of the agreements were changed 
because Villalobos did not want to have a payment at the end.  (UMF 5-9; Rios Depo. at p. 37, 
137, 140.)  However, fully signed copies were sent to the escrow company.  (Id. at 128:7-25.)   
 
 None of the parties has a fully executed copy of the Lease, the Purchase Agreement, or 
the Option Agreement now.  Nevertheless, Rios testified repeatedly in his deposition that such 
fully executed copies once existed:  He said, “everyone signed.”   (Rios Depo. at p. 47, 48, 51, 
132, 133, 135.)  Further, a Memorandum of Option to Purchase was recorded at the request of 
Old Republic Title Company and the original of that document was returned to defendant 
Raymundo.  (Ex. 1 to Pltf’s Request for Judicial Notice filed 9/29/21.)   
 

While it memorializes that there was an Option Agreement, the Memorandum of Option 
to Purchase does not state the terms of the Option.  The Memorandum of Option to Purchase 
was notarized February 27, 2010 and recorded March 17, 2010.  It states that the Option 
Agreement was executed January 27, 2010, which is the month that Villalobos took possession 
of the Property and began paying Raymundo $2,100 per month.  (Ibid.)  Villalobos paid $35,000 
for the Option, on top of the $2,100 per month for seven years.  (See Rios Depo. at p. 137.)   
 

Although defendant Raymundo denies she ever signed an Option Agreement, she 
nevertheless states that she never waived the Option Agreement’s requirement that Villalobos 
exercise the option in writing on or before March 1, 2017.   (Def’s Ex. A, Raymundo Decl., ¶ 6, 
10; Def’s Ex. B, Rios Depo, Option Agreement attached as Ex. 3.)   

 
Plaintiff Villalobos presents the following evidence regarding estoppel, waiver, 
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modification, and novation.  In 2016, Raymundo told him he had to pay additional money to be 
given title because the property had increased in value.  (Pltf’s Evid, p. 21, Pltf’s Depo. at 23:12-
16.)  Raymundo said that Villalobos would be given title if he paid the extra money.  (Ibid., Pltf’s 
Depo. at 23:17-19.)   

 
Raymundo sent Villalobos an email on September 14, 2016 as proof of the increase in 

value.  (Pltf’s Evid., p. 29, Pltf’s Depo. at 37:4-23.)   
 

Villalobos, Raymundo, and Rios then all met at Chevy’s restaurant after the email and 
before Christmas in 2016.  (Id. at p. 26, Pltf’s Depo. at 34:19-35:2.)    For the most part, 
Villalobos recalls what was said, but not, as between Raymundo and Rios, who said it.  
Raymundo and Rios explained again that Villalobos had to pay more money because of the 
taxes and because the value of the house had increased.  The additional money was fair 
because the value had increased a lot.  (Id. at 35:5-10.)  Raymundo said that when Villalobos 
made the extra payments, the two of them would meet and would change the name on the 
property.  (Id. at 36:16-18; 79:23-25.)  In his deposition, Rios agrees that Raymundo made this 
promise.  (Pltf’s Evid. p. 32, Rios Depo. at 38:1-2; 57:1-9; 136:17-137:2.)   

 
In the meeting at Chevy’s, Raymundo, Rios, and Villalobos also discussed the yearly 

taxes.  Raymundo did not state an exact amount then, but said she was going to send one and 
told him how he would pay that; and she sent that to him a few days later.  (Pltf’s Evid., p. 29, 
Villalobos Depo. at 37:4-13.) 

 
Villalobos finished making the seven years of payments of $2,100 per month in March 

2017. 
 
On May 2, 2017, Rios texted Villalobos, stating, “She [Raymundo] paid for last month but 

she’s asking me for this May.  I can help, but I need you to tell me exactly what you agreed on.  
How much is owed per month for taxes (and when and how much will the last monthly payment 
be).”  Villalobos responded that he would talk with Raymundo and call Rios after he had done 
so.  (English translation of text messages, p. 50.)   

 
On May 3, 2017, Villalobos texted Rios, “This text is to confirm that I agree to pay 

$10,500 for the taxes on the property . . . And when I finish making the last payment I want, 
The change of owner made and no pending debt remaining.  I want to obtain clear title to the 
house.  This is a contract.”  (Id., p. 52.)   

 
On May 19, 2017, Raymundo texted Villalobos, “I wanted to confirm that you are going 

to make the June payment we talked about.”  She gave figures for June through October 
totaling closer to $11,500.  (Id. p. 54.)  Villalobos responded, “Ok.”  (Ibid.) 

 
Villalobos finished making the requested additional payments in October 2017.  

(Villalobos Decl., ¶ 12.)   
 
Discussion  
 
1. Factual issues exist whether Villalobos’ failure to exercise the Option in writing 
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bars the claim. 
 

Villalobos argues that his failure to formally exercise the option in writing does not bar his 
claim for various reasons, including waiver and estoppel. 

 
A. Waiver. 

 
“A waiver may occur (1) by an intentional relinquishment or (2) as ‘the result of an act 

which, according to its natural import, is so inconsistent with an intent to enforce the right as to 
induce a reasonable belief that such right has been relinquished.’”  (Crest Catering Co. v. 
Superior Court of Los Angeles County (1965) 62 Cal.2d 274, 278; see also Boone v. Templeton 
(1910) 158 Cal. 290, 294-295.)   

 
Here, based on the evidence, a reasonable trier of fact could find that Raymundo 

demanded additional monies from Villalobos before the Option expired; and that she reiterated 
that demand, stating a specific amount she wanted, after the Option expired and accepted those 
monies.  Villalobos and Rios both testified that Raymundo promised to transfer title to Villalobos 
if he made those payments.  (Pltf’s Evid., pp. 21 and 28 (Villalobos Depo. at 23:12-21 and 
36:14-18); and pp. 34, 37, 38 (Rios Depo. at 51:2-13 and 136:13-137:2.)   

 
Thus, a reasonable trier of fact could conclude that Raymundo acted inconsistently with 

the claim that Villalobos’ right to purchase the property ended on March 1, 2017 when the 
Option expired.  There would be no justification for Raymundo to demand that Villalobos pay the 
taxes on the Property for periods after the Option expired if she was not going to sell the 
Property to him. 

 
Raymundo cites authority that waiver will not be implied “unless by his conduct the 

opposite party has been misled, to his prejudice, into the honest belief that such waiver was 
intended or consented to.”  (Chase v. National Indemnity Co. (1954) 129 Cal.App.2d 853, 858.)   
But a reasonable trier of fact could conclude this is precisely what occurred:  Villalobos was 
misled into thinking he would get title if he paid the additional money that Raymundo demanded 
and he would not have paid that money unless she had promised to transfer title to him once he 
paid it.   

B. Estoppel. 
 

This same evidence can support the theory that Raymundo is equitably estopped to 
claim that Villalobos’ right to purchase the property expired on March 1, 2017. 

 
“Generally speaking, four elements must be present . . . to apply the doctrine of 

equitable estoppel: (1) the party to be estopped must be apprised of the facts; (2) he must 
intend that his conduct shall be acted upon, or must so act that the party asserting the estoppel 
had a right to believe it was so intended; (3) the other party must be ignorant of the true state of 
facts; and (4) he must rely upon the conduct to his injury.”  (Driscoll v. City of Los Angeles 
(1967) 67 Cal.2d 297, 305.)  

 
 “The existence of an estoppel is generally a question of fact for the trial court . . .” (Ibid.; 

see also Potter v. Bland (1955) 136 Cal.App.2d 125 (estoppel applied to defeat statute of frauds 
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defense, where nephew relied on promise of his aunt to will property to him in exchange for 
providing the down payment, which he did, along with various mortgage payments 
subsequently.)) 
 

Here, Raymundo argues that Villalobos cannot prove element number 3 because 
Villalobos was not ignorant of the facts, or element number 4 “because there is no evidence that 
Defendant Raymundo engaged in any conduct upon which [Villalobos] could rely to excuse his 
not exercising his option as required by the Option Agreement.”  (Opening Brief at 13:25-27.)   

  
The court disagrees.  Villalobos has submitted sufficient evidence to sustain a finding as 

to element 3:  that the true facts were that Raymundo was not going to transfer title to Villalobos 
even if he paid her the additional money and Villalobos was ignorant of that fact because 
Villalobos misrepresented her intentions.   

 
Villalobos has also submitted sufficient evidence to sustain a finding as to element 4.  

Raymundo misstates that element.  That element requires only that Villalobos relied on 
Raymundo’s conduct to his injury.  Raymundo’s conduct was misrepresenting her intentions.  
Villalobos has submitted evidence that he relied on Raymundo’s misrepresentation by paying 
her money for taxes owed for periods after March 2017.  Raymundo had no reason to pay those 
additional sums other than Raymundo’s promise to deed him the Property if he did so. 
 

2. A reasonable trier of fact could conclude that the parties reached an 
agreement on all essential terms; therefore, Raymundo has not shown as a 
matter of law that the contract was too uncertain to be enforced. 
 

Raymundo argues that because the Option Agreement refers to an attached Purchase 
Agreement and no such agreement is attached, the Option Agreement cannot be enforced.   

 
In Ablett v. Clauson (1954) 43 Cal.2d 280, the court refused to enforce an option 

because it did not contain all essential terms.  But there the only term set by the option 
agreement was that the lessee was entitled to another five-year lease.  The option agreement 
did not specify the rent for the next five years.  Raymundo argues there is a similar problem 
here because the Option Agreement does not state explicitly state the purchase price for the 
property. 

 
The essential terms of a contract for the purchase and sale of real property are the 

parties, the property, the purchase price, and the manner and time of payment of the purchase 
price.  (Patel v. Liebermensch (2007) 154 Cal.App.4th 373, 382-383.)  Here, the parties and the 
property are known. 

 
As for the other two essential terms, paragraph 13 of the Option Agreement states: 

 
1.  Optionee will pay for 84 months, $2,100 per month this lease to 
own agreement. 
 
2.  On the 84th month optionee shall pay a final $2,100 payment.  
Title will be delivered from optionor to optionee.  No other 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   12/15/21 

 
 

- 6 - 

consideration will be necessary after the final payment.  
(Emphasis added.) 
 

 Therefore, a reasonable trier of fact could conclude that the purchase price and time and 
manner of payment are known as well.  The purchase price was 84 payments of $2,100 each, 
or a total of $176,400.  The manner of payment was monthly payments of $2,100 for seven 
years.  Raymundo has submitted no evidence that $176,400 could not have been the purchase 
price that the parties agreed on for this property in Richmond in 2010, at the height of the Great 
Recession.  Nor has she submitted any evidence that the reasonable rental value of the 
Property at the time was $2,100 per month rather than something substantially lower than that.  
 

The lease to own language is in the Option Agreement.  It did not need to be in the 
Lease Agreement as well.  (See Opening Brief at 14:17-20.)  It is for the trier of fact to determine 
whether the parties agreed on the essential terms of the sale. (See CACI 302.)   
 

Raymundo argues that the “Other terms and conditions” of the Option that were typed 
into the printed form contradict the printed terms and that this is legally significant.  However, the 
Civil Code provides a rule of construction to resolve such alleged inconsistencies.  Section 1651 
of the Civil Code provides:  
 

Where a contract is partly written and partly printed, or where part 
of it is written or printed under the special directions of the parties, 
and with a special view to their intention, and the remainder is 
copied from a form originally prepared without special reference to 
the particular parties and the particular contract in question, the 
written parts control the printed parts, and the parts which are 
purely original control those which are copied from a form. And if 
the two are absolutely repugnant, the latter must be so far 
disregarded. 
 

 Thus, in the event of a conflict, the court would accept the specially added terms in 
paragraph 13 of the Option Agreement over the form terms in other paragraphs. 
 

3. The quiet title and specific performance causes of action. 
 

Normally, a mere option agreement just gives the optionee the right to purchase the 
property.  It does not vest title in the property.  (Wachovia Bank v. Lifetime Industries, Inc. 
(2006)145 Cal.App.4th 1039, 1050.)  Establishing title to the property is a requirement for 
quieting title.  (See CCP § 7661.020 (b).)   

 
Here, however, the Option Agreement states that title will be delivered when the last 

payment is made.  If the trier of fact finds that the parties did agree on the terms for the sale of 
the Property, its finding will be sufficient to permit specific enforcement of Raymundo’s promise 
to transfer title when the last of the payments was made, and to quiet title in favor of Villalobos.  
In that event, specific performance will also be available.  (See Goodwest Rubber Corp. v. 
Munoz (1985) 170 Cal.App.3d 919, 921 (lease with option to purchase at fair market value at 
the end of the lease was not too uncertain to be enforced); Okun v. Morton (1988) 203 
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Cal.App.3d 805, 816-818 (enforcing agreement providing for joint exploitation of future business 
opportunities on a “mutually agreeable basis”).) 
 

4. The Reply Brief. 
 
In the Reply Brief, Raymundo argues the court should grant summary adjudication as to 

the Issues 4 and 5, which address the Second and Fourth Causes of Action, because plaintiff’s 
Separate Statement contains no separate response to the undisputed material facts cited in 
support of those issues.   

 
It is true that plaintiff’s Separate Statement contains responses to only 88 material facts 

whereas Raymundo’s Separate Statement contains 128 material facts.  However, that is not 
fatal under the facts of this case.  As far as the court can tell, all the material facts are stated in 
the facts numbered 1-33.  (This would have been clearer had Raymundo assigned each 
material fact a unique number.)  All facts stated thereafter are just repetitions of fact numbers 1-
33, but renumbered.  In opposing fact numbers 1-33, Villalobos provided all the evidence 
necessary to raise triable issues of fact concerning all causes of action that are included in 
Raymundo’s motion.  Further, while the Separate Statement contains five issues, Raymundo 
repeatedly argues only three legal issues:  (1) that there was no contract: (2) that Villalobos 
failed to exercise the Option; and (3) that the alleged contract is too uncertain to enforce.  
Villalobos addressed all three issues with evidence and argument.  In addition, while the court 
has the discretion to grant a motion that is not opposed with a proper Separate Statement, 
granting the motion under those circumstances is not mandatory.  (See CCP § 437c (b)(3).) 

 
Raymundo also argues that certain facts were not really disputed.  The court will not 

provide a response regarding each fact.  It will just provide a response to one of them as an 
example.  Fact No. 13 (also subsequently appearing as Fact No. 71) states it is unclear whether 
Villalobos has even seen Raymundo’s signature on the Option Agreement.  Villalobos’ response 
does not directly address this, but notes that Raymundo did unquestionably sign a recorded 
Memorandum of Option Agreement.  That is sufficient to meet the point.  Whether Villalobos 
ever saw Raymundo’s signature on the Option Agreement is not directly material.  What is 
material is whether she in fact signed it.  She would have no reason to sign a Memorandum of 
Option Agreement stating that the Option Agreement exists, let alone permit that Memorandum 
to be recorded, unless she did indeed sign the Option Agreement.  All that is left is to prove the 
terms of the Option Agreement through permissible secondary evidence.  That the Option 
Agreement underwent changes does not mean that the copy that has been produced was not 
the final version that the parties ultimately signed.  That question is for the trier of fact.   
 
Plaintiff’s Request for Judicial Notice filed 9/29/21 
 
 Granted.  The court takes judicial notice of the existence and contents of the Recorded 
Memorandum of Option to Purchase. 
 
Rulings on Evidentiary Objections  
 

All of Raymundo’s objections should have been stated in a single document and 
numbered sequentially.  (See CRC 3.1354 (b).)  The court nevertheless rules on them, as 
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follows.   
 

Defendant’s Objections to Plaintiff’s Evidence, filed 10/15/21 
 
1 – Overruled. 
2 – Overruled, now that translations have been provided.   
3 – Overruled.  There does not appear to be any genuine dispute about whether the pages 
attached are from the relevant depositions; and, indeed, defendant submitted some of the same 
pages.  However, in the future counsel should follow the requirements of CRC 3.1110 (f)(2) and 
3.1116 (a) and (c) when she files deposition testimony.  
4 – Overruled.  
5 – Overruled.   
6 – Overruled. 
7 – Overruled.  

 
Defendant’s Objections to Plaintiff’s Declaration, filed 10/15/21 
 
1 – Overruled. 
2 – Overruled. 
3 – Overruled. 
4 – Overruled.  Accepted only as to the email at page 14 of plaintiff’s evidence. 
5 – Overruled. 
6 – Overruled. 
7 – Sustained. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-02547 
CASE NAME: SINTON VS. GOLDEN STATE 
HEARING ON MOTION TO AMEND 1st Amended COMPLAINT 
FILED BY REBECCA SINTON 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff’s Motion to Amend Plaintiff’s First Amended Complaint, pursuant to 
Code of Civil Procedure sections 473(a)(1) and 576 and Rules of Court, Rule 3.1324. 
 
The Court finds that while there has been some delay, Plaintiff has provided sufficient 
justification for her delay in requesting to file the proposed Second Amended Complaint, given 
both her changes in counsel and additional facts learned through discovery.  The Court 
disagrees with Defendant’s attempt to distinguish a medical “disability” with a medical 
“condition” as grounds for prejudice in this matter, and the Court determines that Defendant is 
not prejudiced by Plaintiff filing the proposed Second Amended Complaint.  Defendant also 
failed to rebut Plaintiff’s claims that these additional causes of action have merit.  Therefore, the 
Court finds that, in the furtherance of justice, Plaintiff should be allowed to amend her complaint. 
 
The Court hereby grants Plaintiff’s Motion to file the proposed Second Amended Complaint. 
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Legal Standard 
 
“The allowance or refusal of amendments to pleadings is a matter within the discretion of the 
trial court.”  (French v. Orange County Inv. Corp. (1932) 125 Cal.App. 587, 591.)  “The courts 
are, and should be, liberal in allowing pleadings to be amended[.]”  (Taliaferro v. Prettner (1955) 
135 Cal.App.2d 157, 160; see also Chapman v. Gilmore (1963) 221 Cal.App.2d 506, 508 
[“Great liberality is allowed in permitting amendments to complaints, and it is an abuse of 
discretion to deny amendment if there is a reasonable possibility that the defects can be cured 
by amendment.”].) 
 
“A long unexcused delay may be the basis for denying permission to amend pleadings, 
especially where the proposed amendment interjects a new issue, which may require further 
investigation or discovery procedures.”  (Nelson v. Specialty Records, Inc. (1970) 11 Cal.App.3d 
126, 139 [internal citations omitted].)  “The law is also clear that even if a good amendment is 
proposed in proper form, unwarranted delay in presenting it may -- of itself -- be a  valid reason 
for denial. The cases indicate that the denial may rest upon the element of lack of diligence in 
offering the amendment after knowledge of the facts, or the effect of the delay on the adverse 
party[.]”  (Roemer v. Retail Credit Co. (1975) 44 Cal.App.3d 926, 939-940 [citations omitted].) 
 
Brief Factual Background 
 
On November 2, 2021, Plaintiff Rebecca Sinton filed the instant Motion to Amend Plaintiff’s First 
Amended Complaint (“Motion”), pursuant to Code of Civil Procedure sections 473(a)(1) and 576 
and Rules of Court rule 3.1324. 
 
In the moving papers, Plaintiff explains that she filed the initial complaint against Defendant 
Golden State Overnight Delivery Service, Inc. (“Defendant”) on December 18, 2018.  The 
parties subsequently stipulated to Plaintiff filing an amended complaint, and on March 27, 2019, 
the Court ordered the same.  On April 3, 2019, Plaintiff then filed her First Amended Complaint 
(“FAC”).  (Motion, 2:12-21.)  On June 19, 2019, Plaintiff’s original counsel substituted out of the 
case.  After representing herself for about four months, in September 2019, Plaintiff retained 
other counsel, attorney Huechi Wong, to represent her.  Then, on September 4, 2020, Plaintiff 
again filed a Substitution of Attorney, to substitute the Webber Law Group as her counsel.  
(Motion, 2:22-27.) 
 
The Court understands the parties have undertaken discovery, including exchanging several 
sets of written discovery and taking Plaintiff’s deposition.  Now, Plaintiff has moved this Court for 
leave to amend and file a Second Amended Complaint (“SAC”) to include additional facts, add 
two causes of action (for Retaliation under Labor Code section 246.5 and for Failure to Prevent 
Discrimination and Retaliation), and remove one cause of action (for Declaratory Relief).  
(Motion 3:1-5.)   
 
The Motion asserts that these additional causes of action are meritorious, and it would be in the 
furtherance of justice to allow the amendment.  (Motion, 4:5-22.)  Plaintiff further argues that 
Defendant would not be prejudiced by the amendment, including because the parties were 
already aware of the factual matters disclosed through discovery.  (Motion 4:25-5:12.)  Plaintiff 
also asserts she complied with the procedural requirements stated in Rules of Court, rule 
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3.1324(a).  (Motion, 5:14-5.)  Plaintiff included a copy of the SAC she intends to file the 
supporting declaration filed concurrently with the Motion. 
 
In Opposition, Defendant argues that leave to amend should be denied because the action has 
been ongoing for more than three years and Defendant would be prejudiced.  (Opposition 
(“Opp.”), 1:7-12.)  Defendant further argues that no facts or discovery had been “recently” 
discovered.  (Id.)  Rather, Defendant asserts that Plaintiff had the email correspondence which 
Plaintiff cites in the proposed SAC at least by April of 2019.  (See Opp., 2:2-14.) 
 
Defendant further argues that the Court must consider a number of factors, including the 
conduct of the moving party, the belated amendment, or objectionable subject matter, in 
exercising its discretion on whether to allow the amendment.  (Opp., 2:17-25.) 
 
Defendant argues that the delay in filing Plaintiff’s instant Motion was unwarranted and the 
parties have been aware of the newly added factual allegations from the parties’ exchange of 
discovery since at least April of 2019.  (Opp., 2:27-28, 3:3-16.)  Defendant also argues that it 
would be prejudiced because Plaintiff’s deposition has already been taken and extensive written 
discovery has been conducted.  Defendant asserts that the SAC’s allegations pertaining to 
retaliation stems from Plaintiff’s disability, which Defendant asserts is substantively different 
from the FAC’s retaliation claims based on Plaintiff’s use of sick leave.  (Opp. 3:17-25.)  
Defendant further argues that there is a difference between “disability discrimination” and 
“medical condition discrimination.”  (Opp., 4:24-26.)  Finally, Defendant argues that the 
amendment should be denied because Plaintiff has objected to discovery.  Specifically, it 
appears that Plaintiff has not produced information about her communications with her medical 
doctor. 
 
Analysis 
 
California Code of Civil Procedure section 473(a)(1) provides the following: 
 
The court may, in furtherance of justice, and on any terms as may be proper, allow a party to 
amend any pleading or proceeding by adding or striking out the name of any party, or by 
correcting a mistake in the name of a party, or a mistake in any other respect; and may, upon 
like terms, enlarge the time for answer or demurrer. The court may likewise, in its discretion, 
after notice to the adverse party, allow, upon any terms as may be just, an amendment to any 
pleading or proceeding in other particulars; and may upon like terms allow an answer to be 
made after the time limited by this code. 
 
Moreover, “[a]ny judge, at any time before or after commencement of trial, in the furtherance of 
justice, and upon such terms as may be proper, may allow the amendment of any pleading or 
pretrial conference order.”  (Code Civ. Proc., § 576.) 
 
Plaintiff has requested leave to amend her complaint because of additional facts learned 
through discovery.  She claims that her delay was due, in part, from her changes in counsel 
prior to such discovery. Defendant’s opposes Plaintiff’s year and a half delay in filing an 
amended complaint, claiming it to be “unwarranted.”  However, Defendant failed to address 
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Plaintiff’s change in counsel situation.  All things considered, the Court finds that, while there 
has been some delay, there has not been “unwarranted” delay. 
 
In the proposed SAC, Plaintiff seeks to add two causes of action, which she claims are 
meritorious and that she would be prejudiced if not allowed to raise them at trial.  Defendant 
asserts that it would be prejudiced because significant discovery has already been exchanged, 
and it may have to reopen Plaintiff’s deposition should the amendment be allowed.  If Defendant 
has an issue with obtaining relevant discovery pertaining to Plaintiff’s medical conditions or 
damages, then Defendant has the right to bring such matters to the Court’s attention by its own 
motion. Defendant is of course entitled to full discovery on the new claims. The Court 
determines that Defendant has not demonstrated prejudice by the filing of the proposed Second 
Amended Complaint.   
 

  

 4.  TIME:  9:00   CASE#: MSC19-02555 
CASE NAME: MARTINEZ VS. WALGREENS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQ. FOR PRODUCTION 
FILED BY SOURIYA MARTINEZ 
* TENTATIVE RULING: * 
 
Continued per stipulation to January 5, 2022 at 9:00 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC20-00361 
CASE NAME: SANDERS VS. SANDERS 
HEARING ON MOTION FOR LEAVE TO SUBSTITUTE CONSERVATOR AND TO FILE 
SUPPLEMENTAL COMPLAINT  /  FILED BY NORMA SANDERS 
* TENTATIVE RULING: * 
 
The unopposed motion for leave of court to substitute in Charles Smith as the Conservator of 
Tanya Sanders as the new defendant is granted. Defendant shall file its first supplemental 
complaint within 10 days of this hearing. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-00581 
CASE NAME: SPEAR VS. MANOR CARE 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY LULA SPEAR 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to consolidate her husband’s companion loss of consortium case (C21-01292) 
into this action is granted. The procedural arguments against consolidation are insubstantial and 
the court exercises its discretion to consolidate, making Lula Spear’s action the lead case. 
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 7.  TIME:  9:00   CASE#: MSC20-01237 
CASE NAME: TBF FINANCIAL VS. CLICK4TRUCK 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN STIP. 
FILED BY TBF FINANCIAL I, LLC 
* TENTATIVE RULING: * 
 
The unopposed motion for entry of judgment pursuant to written stipulation is granted. The court 
will sign the order provided. 

 

  

 8.  TIME:  9:00   CASE#: MSC21-00781 
CASE NAME: BRENT RABINER VS. RBF INVESTMENTS 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY BELLA REZNIK, et al. 
* TENTATIVE RULING: * 
 
          Defendants filed this motion to compel arbitration after plaintiff, Brent Rabiner, filed his 
complaint against them. The motion is granted. Parties are ordered to arbitrate, and the 
action is stayed pending the outcome of arbitration. An arbitration status review is set for 
September 20, 2022 at 8:30 a.m.  
 
           A court must order arbitration if it determines that a valid agreement to arbitrate exists. 
Here, such agreement exists, as discussed below. 
 
Background 

Plaintiff alleges that he was recruited and hired by defendants to work for defendant RBF 
Investments, Inc. (“RBF”), having worked for many years in the pawn shop industry. On or about 
May 24, 2019, plaintiff entered into two agreements: an employment agreement and a 
shareholder agreement. His verified complaint, which involves defendants’ breaches of both 
agreements and poor treatment of plaintiff in his capacity as store manager and part owner, was 
filed on April 20, 2021.  

Plaintiff alleges ten causes of action including: (1) failure to pay all wages owed; 
(2) failure to timely pay wages; (3) waiting time penalties; (4) wrongful termination in violation of 
public policy; (5) invasion of privacy; (6) breach of employment contract; (7) breach of 
shareholder agreement; (8) breach of fiduciary duties; (9) involuntary dissolution; and 
(10) Corporations Code 709. 

In response, defendants have moved to compel arbitration under both the shareholder 
and employment agreements, arguing the Federal Arbitration Act governs enforceability based 
on the interstate nature of their business (conducting transactions through Facebook 
Marketplace and eBay), that the parties are bound to their agreements, and because the causes 
of action asserted by plaintiff are clearly covered by the clauses.  
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In support of the motion, defendants submit a declaration from Roman Milgram attaching 
the two agreements, which both contain arbitration provisions. The arbitration clause in the 
employment agreement states:  

Section 7.03 (a) Any controversy between Employer and Employee 
involving the construction or application of any of the terms, provisions, or 
conditions of this agreement shall be submitted to arbitration. Arbitration 
shall comply with and be governed by the provisions of the California 
Arbitration Act.  

(b) Employer and Employee shall each appoint one person to hear and 
determine the dispute. If the two appointed persons are unable to agree, 
then those persons shall select a third impartial arbitrator whose decision 
shall be final and conclusive upon both parties. 

The arbitration clause in the shareholder agreement states:  

10.01. Arbitration. Any claim or controversy arising out of or relating to this 
Agreement, or arising out of or relating to the Corporation, or the rights or 
obligations of the Shareholders as shareholders, directors, officers, or 
employees of the Corporation will be determined and settled by arbitration 
in Alameda County, according to the California Arbitration Statutes 
(California Care of Civil Procedure Section 1280 et seq.) in effect at the time. 
Each party involved in an arbitration proceeding in accordance with this 
section will pay its own expenses. The cost of conducting the arbitration 
proceeding itself will be borne by each party to it in proportion to the number 
of shares of the Corporation owned prior to the commencement of the 
proceeding. The Shareholders intend that any court in which an action for 
involuntary dissolution is filed will consider the extent to which the party filing 
the action reasonably and in good faith attempted to negotiate or arbitrate, 
prior to filing, the dispute(s) leading to filing. 

Plaintiff opposes the motion, arguing the arbitration agreements are unconscionable 
under Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, and are 
therefore unenforceable. He does not deny having signed the Employment Agreement and 
Shareholder Agreement, but states he was “required” to sign the agreements upon hiring, and 
that both were drafted by defendants and included termination and forfeiture provisions if 
plaintiff was fired for cause, or failed random drug testing. Plaintiff states in his declaration the 
agreements were presented on a take it or leave it basis. 

Analysis 

A written agreement to submit to arbitration an existing controversy or a controversy 
thereafter arising is valid, enforceable and irrevocable, save upon such grounds as exist for the 
revocation of any contract. (Code Civ. Proc., § 1281.) The primary questions presented are 
whether the alleged arbitration agreements are enforceable and if so, their scope. Enforceability 
includes not only the question of whether plaintiff consented to the agreements, but also 
whether they are unconscionable. If the arbitration clauses are enforceable, the Court moves on 
to consider the scope, and whether the specific claims in this case are subject to arbitration.  
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A. Enforceability 

1. Consent 

Arbitration is a matter of consent, not coercion. (Pinnacle Museum Tower Assn. v. 
Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 236.) “An arbitration clause 
within a contract may be binding on a party even if the party never actually read the clause.” (Id., 
citing 24 Hour Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 1215.) There is no 
dispute here that plaintiff signed the agreements containing the arbitration provisions. (Rabiner 
Declaration, ¶2.) Accordingly, the Court finds both agreements to arbitrate were consensual.   

2. Unconscionability 

We then turn to whether the arbitration agreements are unenforceable for any reason. 
Plaintiff argues that the arbitration agreement in the employment agreement is unenforceable 
because it meets the “minimal” requirements of Armendariz.  

To briefly recapitulate the principles of unconscionability, the doctrine has both a 
procedural and a substantive element, the former focusing on oppression or surprise due to 
unequal bargaining power, the latter on overly harsh or one-sided results. The procedural 
element of an unconscionable contract generally takes the form of a contract of adhesion,  
which, imposed and drafted by the party of superior bargaining strength, relegates to the 
subscribing party only the opportunity to adhere to the contract or reject it. (Little v. Auto 
Stiegler, Inc. (2003) 29 Cal.4th 1064, 1071, citing Armendariz v. Foundation Health Psychcare 
Services, Inc. (2000) 24 Cal.4th 83, 113-114.)  

While both procedural and substantive unconscionability must be present in order to 
declare a contract term unconscionable, they need not be present in the same degree. 
(Sanchez v. Valencia Holding Co. LLC (2015) 61 Cal.4th 899, 910.) “‘[T]he more substantively 
oppressive the contract term, the less evidence of procedural unconscionability is required to 
come to the conclusion that the term is unenforceable, and vice versa.’” (Id., quoting Armendariz 
at 114.) 

A contract term is not substantively unconscionable when it merely gives one side a 
greater benefit.  (Pinnacle, 55 Cal.4th at 246, internal quotations omitted.) “Not all one-sided 
contract provisions are unconscionable; hence the various intensifiers in our formulations: 
‘overly harsh,’ ‘unduly oppressive,’ ‘unreasonably favorable.’” (Sanchez, supra, emphasis in 
original.) To be substantively unconscionable, the agreement must be something more than a 
mere “bad bargain.” (Id.) Likewise, whether a contract is one of adhesion does not itself answer 
the procedural unconscionability question, as even arbitration clauses in adhesion contracts 
have been enforced. (See AT&T Mobility LLC v. Concepcion (2011) 563 U.S. 333, 346.) 

a) Procedural  

The procedural unconscionability analysis is laid out in OTO, L.L.C. v. Kho (2019) 8 
Cal.5th 111. The analysis begins with an inquiry into whether the contract is one of adhesion. 
(Id. at pp. 126-127, citations omitted.) An adhesive contract is standardized, generally on a 
preprinted form, and offered by the party with superior bargaining power on a take-it-or-leave-it 
basis. (Ibid.) Arbitration contracts imposed as a condition of employment are typically adhesive. 
(Ibid.) The pertinent question, then, is whether circumstances of the contract's formation created 
such oppression or surprise that closer scrutiny of its overall fairness is required. (Ibid.) 
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Oppression occurs where a contract involves lack of negotiation and meaningful choice, 
surprise where the allegedly unconscionable provision is hidden within a prolix printed form. 
(Ibid.) 

The circumstances relevant to establishing oppression include, but are not limited to 
(1) the amount of time the party is given to consider the proposed contract; (2) the amount and 
type of pressure exerted on the party to sign the proposed contract; (3) the length of the 
proposed contract and the length and complexity of the challenged provision; (4) the education 
and experience of the party; and (5) whether the party's review of the proposed contract was 
aided by an attorney. (OTO, L.L.C., supra, 8 Cal.5th at p. 126.) 

Defendants assert plaintiff has not argued procedural unconscionability. It is true that no 
evidence is provided regarding the amount of time plaintiff was given to review the document, 
whether any pressure motivated his signing it, plaintiff’s level of education or fluency in English, 
etc. However, the agreements in this case were presented to plaintiff as a condition of his 
employment. (Rabiner Declaration, ¶2.) Plaintiff’s declaration indicates that he was presented 
with these agreements on a take-it-or-leave-it basis. These facts would support some level of 
procedural unconscionability. However, it must also be substantively unconscionable for the 
Court to deny enforcement. 

b) Substantive 

Plaintiff’s basis for arguing substantive unconscionability is the lack of certain specifics in 
the arbitration clauses. He argues his rights to discovery, a written decision that permits judicial 
review, and all types of relief available in court are not protected through the clauses at issue 
here. This argument lacks merit because the protections are available under the California 
Arbitration Act, which (as plaintiff points out) has been invoked as governing the proceedings. 
(See, e.g. Code Civ. Proc., § 1283.05 (a) [concerning depositions and discovery]; § 1283.4 
[“The award shall be in writing and signed by the arbitrators […]”].) 

Plaintiff argues the arbitration clause in the employment agreement should require the 
employer to pay all costs unique to arbitration. Defendants, in response, offer to pay the 
arbitrator’s fees for this dispute to “eliminate the issue.” (Reply, 4:3-4.)  

The court in Armendariz held that “a mandatory employment arbitration agreement that 
contains within its scope the arbitration of FEHA claims impliedly obliges the employer to pay all 
types of costs that are unique to arbitration.” (Id. at p. 113, emphasis added.) The court then 
proceeded to find an arbitration agreement was enforceable despite not specifically addressing 
the division of fees. The arbitration provision in the employment agreement here falls into the 
same category and, while the defendants are required to pay arbitration fees under California 
law, defendants have acknowledged the obligation and the provision requiring arbitration is not 
substantively unconscionable as a result of this issue. 

The agreements here are not unconscionable such that enforcement is improper.  

3. Waiver  

Plaintiff argues defendants waived any right to compel arbitration. Both the FAA and 
state law impose a heavy burden on parties resisting arbitration to show waiver. (St. Agnes 
Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1195.)  
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Plaintiff has not met his burden to show waiver. He articulates no prejudice and the 
Court does not agree that filing an answer, or entering into stipulations regarding confidentiality 
of documents or future filing of a cross-complaint, is sufficient. It was plaintiff who canceled the 
mediation parties had agreed to attend and no evidence established that defendants were the 
cause of plaintiff’s decision to formally propound discovery. Defendants only agreed to informal 
document production prior to mediation, not formal discovery.  

As to plaintiff’s argument that defendants effectively waived their right to compel 
arbitration because they did not show his “refusal,” the Court finds his pre-litigation 
communications, in combination with his filing of this suit, amounted to a refusal. After plaintiff 
sought an agreement from defendants to pay for arbitration, and receiving no response, he filed 
suit. It can be presumed from these facts that he refused arbitration. This case is distinguishable 
from Mansouri v. Superior Court (2010) 181 Cal.App.4th 633, cited by plaintiff. The arbitration 
requests in Mansouri was contractually required to meet certain requirements, which were not 
satisfied by the pre-litigation communications. Further, the party filing suit there was the party 
seeking to compel arbitration, not the party opposing it.  

Because parties here consented to arbitrate any disputes, because the agreements were 
not unconscionable, and because defendants have not waived their rights to compel arbitration, 
the Court must determine whether there are any claims not subject to arbitration.  

B. Scope / FAA Preemption  

Plaintiff contends he cannot be compelled to arbitrate his six employment claims as a 
result of Section 229 of the California Labor Code, which provides that actions for wages may 
be maintained “without regard to the existence of any private agreement to arbitrate.” Some of 
plaintiffs’ causes of action do pertain to unpaid wages.  

In response, defendants cite Perry v. Thomas (1987) 482 U.S. 483, 489-490 for the 
principle that the Federal Arbitration Act (FAA) preempts Labor Code § 229 

When the parties incorporate by reference California procedural law concerning 
arbitrations, that procedural law will govern. (See, Volt Information Sciences, Inc. v. Board of 
Trustees (1989) 489 U.S. 468.) However, the parties cannot by agreement frustrate the 
substantive provisions of the FAA so where the FAA applies (i.e., the agreement involves 
interstate commerce), the parties cannot by agreement frustrate the substantive provisions of 
the FAA.  

“The FAA applies to any contract evidencing a transaction involving commerce that 
contains an arbitration provision.” (Carbajal v. CWPSC, Inc. (2016) 245 Cal.App.4th 227, 238, 
internal citations omitted.) The phrase ‘“involving commerce”’ in the FAA is the functional 
equivalent of the term “affecting commerce,” which is a term of art that ordinarily signals the 
broadest permissible exercise of Congress's commerce clause power. (Ibid.) Accordingly, 
although Congress's power to regulate commerce is broad, it does have limits. (Ibid.) A 
relatively trivial impact on interstate commerce cannot be used as an excuse for broad 
regulation of state or private activities. (Ibid.) 

Here, defendants submitted evidence that their pawnshop buys and sells, from and to 
persons in other states via the internet. Plaintiff pointed to the explicit incorporation of California 
statutes in the arbitration clauses at issue. This incorporation did not fully address the issue of 
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preemption so, at the request of the Court, the parties presented supplemental briefs on the 
application of the FAA.  

Plaintiff’s supplemental brief notes that neither the employment agreement nor the 
shareholder agreement refer to interstate commerce or the buying and selling online aspect of 
the business. Plaintiff argues his verified complaint shows all parties are California residents (or 
a California close corporation, in the case of RBF). He points to the employment agreement’s 
exclusive focus on the Oakland store location in describing his duties.  

This issue is not abundantly clear in light of existing authority, and the implications of the 
FAA are relatively narrow, only relating to certain causes of action (which ones are not 
thoroughly explored in the parties’ arguments). The Court does not find, nor do the parties cite, 
any authority that obviously removes the present case from the reaches of the FAA. While 
Carbajal v. CWPSC, Inc. (2016) 245 Cal.App.4th 227, 239 provides some helpful discussion on 
the question, it is distinguishable from the facts here, where defendants have submitted 
evidence on the issue and plaintiff has not objected to, or disputed, that evidence. Because 
interstate commerce is broadly interpreted, to the extent states statutes would interfere with the 
arbitration clauses, the Court finds that they are preempted.  

Conclusion 

The motion is granted. The parties shall submit to arbitration. Consistent with the law on 
fees for arbitration pursuant to clauses in employment contracts, the parties apparent 
understanding that the two agreements are related, and defendants’ offer (Reply, 4:3-4) to cover 
the arbitrator fees if a single arbitrator is used, defendants shall be responsible for the 
arbitrator’s fees. This proceeding is stayed until arbitration is complete in accordance with the 
agreements. (Code Civ. Proc., § 1281.4.)  

 

  

 9.  TIME:  9:00   CASE#: MSC21-00821 
CASE NAME: ROIC CALIFORNIA VS. DHAMI 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY KARAMJIT DHAMI 
* TENTATIVE RULING: * 
 
The motion became moot with the filing of the substitution of attorneys. 
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10.  TIME:  9:00   CASE#: MSC21-00885 
CASE NAME: LOPEZ VS. KHAWAJA 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS  (Set 1) 
FILED BY ALFREDO LOPEZ 
* TENTATIVE RULING: * 
 
The motion to compel is denied without prejudice. Plaintiff must first address this matter in the 
Discovery Facilitator program. Objection only responses are still responses which require a first 
stop at the discovery program. 

 

  

11.  TIME:  9:00   CASE#: MSC21-01391 
CASE NAME: JFP-AG/SAN RAMON  VS.  RM 15 SAFE CORP. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RM15 SAFE CORP. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to January 5, 2022 at 9:00 a.m. 
 

  

12.  TIME:  9:00   CASE#: MSN21-1645 
CASE NAME: RE J.G. WENTWORTH ORIGINATIONS 
HEARING ON PETITION TO/FOR PTN FOR APPROVAL FOR TRANSFER OF 
PAYMENT RIGHTS FILED BY J.G. WENTWORTH ORIGINATIONS LLC 
* TENTATIVE RULING: * 
 
Parties to appear. The Payee shall appear in person while others may appear via CourtCall. 

 

 

 


